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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

ARNOLD R SHARP, DI SCRI M NATI ON PROCEEDI NG
COMPLAI NANT
Docket No. KENT 89-70-D
V. MSHA Case No. PIKE CD 89-02

Bl G ELK CREEK COAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Arnold Sharp, Bul an, Kentucky, pro se, for the
Conpl ai nant ;
Edwi n S. Hopson, Esq., Watt, Tarrant & Conbs,
Loui sville, Kentucky, for the Respondent.

Bef ore: Judge Koutras
St atenent of the Case

Thi s proceedi ng concerns a pro se discrimnation conpl aint
filed by M. Sharp with the Commi ssion on January 25, 1989,
agai nst the respondent pursuant to section 105(c) of the Federal
M ne Safety and Health Act of 1977. M. Sharp initially filed his
conplaint with the Secretary of Labor, Mne Safety and Health
Admi nistration (MSHA), at its Hazard, Kentucky Field O fice, on
November 3, 1988. In a statenent executed by M. Sharp on that
day on an MSHA conplaint form he made the follow ng conpl aint:

M C. Couch, Jim Neece (sic), and Big El k Coal Co.,
Inc., are harassing me because | have m ssed work to
stay home to take care of my sick wife. She is confined
to bed rest and under a doctor's care. | have notified
managenment and taken them a statement from the doctor.
They still call ny residence and harass me and ny
famly, saying that this is no excuse for ne to niss
work. | want the harassnent to stop

MSHA conducted an investigation of M. Sharp's conplaint,
and by letter dated January 12, 1989, advised himthat on the
basis of the information gathered during the course of its
i nvestigation, a violation of section 105(c) of the Act had not
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occurred. M. Sharp pursued his conplaint further with the

Conmi ssion, and filed it on January 25, 1989, stating as foll ows:
"I disagree with MSHA determ nation and |'m asking for al
expenses and damage (sic) in case nunmber PIKE CD 89-02."

The respondent filed an answer to the conplaint denying that
it has harassed M. Sharp for any reason, including his staying
home to take care of his sick wife. Respondent asserted that it
t ook reasonable action in handling M. Sharp's absences from
wor k, including the absences attributed to his wife's illness.

A hearing was held in Pikeville, Kentucky, on May 16, 1989,
and the parties appeared and participated fully therein. The
parties filed posthearing briefs, and | have considered their
respective argunents in the course of ny adjudication of this
matter. | have also considered all oral argunents and
representations made by the parties on the record during the
course of the hearing.

| ssues

The critical issue presented in this case is whether or not
the respondent’'s alleged harassnment of M. Sharp in connection
with his absences fromwirk was notivated in whole or in part by
any protected safety activities on the part of M. Sharp. | take
note of the fact that in his conplaint filed with MSHA, as wel
as the Conm ssion, M. Sharp does not allege that the alleged
harassment by the respondent was in any way "safety related."” His
conplaint sinply states that the all eged harassnent resulted from
M. Sharp's missing work to stay home with his sick wfe.

However, during the course of the hearing, M. Sharp alleged, for
the first tinme, that the respondent harassed him for m ssing work
because it sought to punish his wife for preparing a brief on his
behal f in connection with an earlier discrimnation proceeding
which he initiated agai nst the respondent, and that the
respondent harassed himfor mssing work in order to retaliate
against himfor filing several prior discrimnation conplaints
agai nst the respondent. These and other issues raised by M.
Sharp during the course of the hearing are identified and

di scussed in the course of this decision

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30 U S.C
0 301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0O 815(c)(1), (2) and
(3).

3. Conmission Rules, 29 CF. R 0O 2700.1 et seq.
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Conpl ai nant's Testinmony and Evi dence

Conpl ai nant Arnold Sharp testified that he took his wife to
t he hospital energency roomon Cctober 28, 1988, when she becane
ill, and al so took her back on October 30, when her condition
wor sened. He took her to the fam |y doctor on October 31, who
prescri bed bed rest, gave her nedication, and advi sed her that
she needed a back operation because of a ruptured disk and
pi nched | eg nerve condition. He stated that he tried to hire
people to take care of his wife while she was restricted to bed
so that he could work, but that he could not find anyone to stay
with her (Tr. 16).

M. Sharp stated that he tel ephoned the respondent on
Novenber 1, 1988, and spoke to M. Jim Meese at his office in
Lexi ngton, and advised himthat he needed to be off work "a few
days" to stay with his wife, and that M. Meese told himthat he
could be off work as |Iong as he had a doctor's statenent
attesting to his wife's condition. M. Sharp stated that he
obt ai ned a doctor's statenent and took it to the nmine office at
I som Kentucky, and gave it to Mne Superintendent M C. Couch's
secretary, G oria. When asked to produce a copy of the statenent,
M. Sharp stated that had lost it (Tr. 17-19).

M. Sharp stated that M. M C. Couch tel ephoned himat hone
on Novenber 1, 2, and 3, 1988, and advised himthat "ny place was
at work, not home with my wife." M. Sharp stated that M. Couch
al so stated to himthat "Doctor's statements don't nean shit to
him He could care less if my wife lived or died" (Tr. 20). M.
Sharp confirnmed that after taking a doctor's statenment to the
m ne office on Novenber 1, he took off work, and M. Couch kept
calling him and that his wife would listen in on the calls
through a cordl ess tel ephone in her bedroom (Tr. 21).

M. Sharp stated that as a result of M. Couch's tel ephone
calls, he filed a conplaint with MSHA on Novenber 3, 1988, and
al so swore out a warrant against himfor harassnent because the
tel ephone calls were upsetting his wife. M. Sharp explained the
status of his court conplaint against M. Couch and he stated
that the state district court judge infornmed himthat the matter
bel onged in the crimnal circuit court and that "its turned over
to my attorney right now, but we ain't never filed it in court
yet" (Tr. 23). M. Sharp confirned that the district court
di smi ssed his case, but that he intends to pursue it in the
circuit court (Tr. 25).

M. Sharp stated that after |eaving court on Novenber 16,
1988, M. Couch called himand changed his working hours from
6:00 ppm to 4:00 a.m to 5:00 p.m to 3:00 a.m, and reassi gned
him (Tr. 24). M. Sharp stated that M. Couch changed his working
hours "to keep ne fromhelping my wife with the kids of an
evening, getting themfromschool. So | couldn't help her none
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of an evening" (Tr. 26). M. Sharp confirned that he worked these
new hours until he was fired on February 28, 1989 (Tr. 27).

Respondent's counsel raised an objection to M. Sharp's
testi nony concerning the steamjenny on the ground that he filed
a subsequent MSHA conpl aint on February 8, 1989, PIKE CD 89-07,
claimng that his assignnment to the steamjenny was in
retaliation for filing the Novenber 3, 1988 conplaint which is
the subject of the instant case (Exhibit R-6). Counsel stated
that MSHA di smissed his conmplaint, and M. Sharp stated that he
did not appeal the dism ssal of his conplaint (Tr. 28-30; 35).

M. Sharp confirmed that he did not work for 2 weeks, from
Novenber 1, 1988, through Novenmber 14, 1988, and stayed hone with
his wife, and that he returned to work on Novenber 15, 1988 (Tr.
32). He contended that when he returned to work, his new foreman
Mack Cornett informed himthat his job was to "steamjenny," and
that he perforned these duties until he was fired (Tr. 33). He
claimed that he was taken off his job as a truck driver, and was
assigned as a laborer in order to harass him "because | was off
with nmy wife, because she took sick"” and "because | filed that
conplaint on the 3rd of the nonth" (Tr. 34).

When asked to produce any evidence of his claimof
harassment while he was off work for the 2-week period and hone
with wife, M. Sharp referred to certain notes which he kept
concerning his work duties after he returned to work, and he
stated that the harassnment began after he returned to work on
Novenber 15, 1988 (Tr. 39-40). \Wen asked whether he viewed these
j ob assignnments after he returned to work as harassnent, M.
Sharp replied "No," but again referred to the matter of being
required to "steamjenny" in freezing weather (Tr. 40-41).

The notes produced by M. Sharp were daily notes nade during
Novenber and Decenber, 1988, and January 1989, and one noted item
dat ed November 28, 1988, concerned an unexcused absence given to
himthat day when M. Sharp took his wife to a doctor for a
checkup (Tr. 41). M. Sharp explained that his job foreman Harl an
Couch, (not related to M C. Couch), gave him an unexcused
absence after he called in to advise that his wife was sick, and
that he did so in order to harass himbecause his wife wote up
the brief in one of his earlier discrinination cases, and in
spite of the fact that he produced a doctor's excuse for that
absence. M. Sharp also stated that Harlan Couch told him "Don't
lay out no nore or you will be fired" (Tr. 42-45; 49).

M. Sharp produced a nmenorandum dated Cctober 27, 1988,
addressed to all mne enployees fromM C. Couch, advising them
that they nust advise the office when they know they are going to
be late or off work, and nust produce a witten doctor's excuse
when going to a doctor. M. Sharp identified this nenorandum as
the respondent's work absence policy, and he asserted that prior
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to this, respondent had no rul es regardi ng work absences, and

t hat enpl oyees could take off without calling in or producing a
doctor's excuse (Tr. 50).

M. Sharp stated that m ne enployee J. R Deaton m ssed 33
wor k days in the past 5 nonths and was not required to produce a
doctor's excuse. M. Sharp stated that he did not know the reason
for M. Deaton's absences, and stated that "he just took off any
time he wanted to" (Tr. 51). He also stated that enployee Jack
Johnson m ssed 2 weeks of work, but did not know why (Tr. 52).
M. Sharp further identified enployee Rick Stacy as an individual
who told himthat he m ssed 3 days of work and was charged with
unexcused absences for those days and was told that he woul d be
laid off for 3 days after his third unexcused absence (Tr. 53).

M. Sharp confirmed that the respondent fired himafter he
m ssed work with strep throat, and that he has a pending
conplaint with respect to the discharge (Tr. 55).

M. Sharp referred to a Novenber 8, 1988, letter mailed to
himby M. Jim Meese, and he claimed that M. Meese advi sed him
that he would give hima | eave of absence to stay home with his
wife (Tr. 56). M. Sharp al so produced a copy of a letter which
he stated was drafted by his attorney, and then rewitten by M.
Sharp, concerning his need to have tinme off work (exhibit C 3).
M. Sharp stated that a copy of this letter was sent to M. Meese
(Tr. 57-60).

M. Sharp stated that he requested M. Meese to give him
until November 14, 1988, to advise himfurther as to his need for
a | eave of absence, and after taking his wife to the doctor again
on that day, he went back to work the next day and did nothing
about M. Meese's suggestion that he take a | eave of absence
"because | didn't need it" (Tr. 62). M. Sharp stated that he did
not in fact take a | eave of absence and did not inform M. Meese
that he did not need it because "I went back to work. There
wasn't no use to tell himthat" (Tr. 62).

M. Sharp produced copies of his payroll records, and he
contended that they establish that pursuant to the respondent’s
wor k "show up" pay policy, he was required to work 2 hours before
bei ng sent hone for lack of work, while other enployees were
allowed to go hone and receive 2 hours pay w thout being required
to work. M. Sharp cited Novenber 16, 19, and 23, 1988, as days
he was required to work before being sent honme pursuant to this
policy (Tr. 65-68).

On cross-exam nation, M. Sharp stated that he was not aware
that as of the end of October 1988, he had m ssed 56 days of
wor k, but was aware that "I missed with a broke foot," and he
deni ed that anyone had ever discussed his absenteeismwi th him
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(Tr. 70). M. Sharp could not recall speaking with M. Meese on
Cct ober 24, and 26, 1988, about being off work on Cctober 28,
1988, to watch his daughter performas a cheerleader (Tr. 72). He
confirmed m ssing 2 weeks of work, beginning on October 31, 1988,
to be with his wife when she was sick because he had no one to
take care of her (Tr. 72).

M. Sharp confirmed that when he was off work on Cctober 31
and Noverber 1, 1988, he advised M. Meese that he would go to
work if he could find someone to stay with his wife, but after
trying, he could find no one to stay with her (Tr. 72-73).

M. Sharp denied that he told M. M C Couch's secretary
that he was going "to shut the conpany down" when he took her a
doctor's statement on Novenber 1, 1988, but admitted telling her
that he was going to "indict" M. Couch for making false
statenents against him (Tr. 73). M. Sharp confirned that he
swore out a warrant against M. Couch for upsetting his wife with
tel ephone calls threatening to fire him(Tr. 75). M. Sharp
confirmed that his conplaint against M. Couch was dism ssed and
voi ded by the district court judge, and although the court's
order advised himto file his action in the circuit court, M.
Sharp confirmed that he has not done so (Tr. 77).

M. Sharp confirnmed that when he returned to work his pay
rate remained the same (Tr. 77). He confirnmed that his wi fe has
not had an operation, and that M. Harlan Couch infornmed him at
the end of November, 1988 that if he mi ssed any further work
because of his wife's condition he would be fired (Tr. 80).

M. Sharp confirmed that M. M C. Couch spoke with him on
Novermber 1, 2, and 3, 1988, about his absences, and that on each
occasion told himthat he could "care | ess about ny wife, if she
lived or died, that wasn't his problens, that was mine, and he
could care less. My place was at work, not hone with her, taking
care of her" (Tr. 84).

M. Sharp stated that he made notes concerning M. Couch's
conmments about his wife, and after producing them he admtted
that he prepared them "a coupl e of weeks ago"” from his original
notes which he did not have with him (Tr. 85). He expl ai ned that
his original notes which were nade the day that M. Couch called
him "got folded up in a drawer and wadded up" and that is why he
copied them down (Tr. 87).

M. Sharp confirmed that he spoke to M C. Couch on Cctober
28, 1988, and told himthat he needed the day off because his
wife had to be taken to the energency room M. Sharp stated that
M. Couch told himto either come to work or be fired, and M.
Sharp stated that he nmade no notes of this conversation (Tr. 87).
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M. Sharp produced copies of documents, show ng that he was off
for 2 days on January 9, and 10, 1989, with the flu and that he
was granted excused | eave for January 9, when he produced a
doctor's excuse, but was charged with an unexcused absence for
January 10. The "slip" for that day contains a notation that M.
Sharp did not call the office, and he clains that he did. He
asserted that he called the office on January 9, and infornmed the
respondent that he would be off for 2 days, and that M. Harlan
Couch advi sed himthat he was supposed to call on each day (Tr. 90).

M's. I nmpgene Sharp, the conplainant's wife, testified that
on COctober 28, 1988, her husband took her to the enmergency room
after she becane ill, and when they returned hone, her husband
called the mine office at Isom Kentucky, and asked to speak to
M. M C. Couch. M. Couch returned his call while her husband
was picking up their children fromschool, and she advised M.
Couch that her husband had to be off work that eveni ng because
she had been taken to the emergency room Ms. Sharp stated that
M. Couch told her that "you tell Arnold he needs to be at work
tonight or else he's fired" (Tr. 92).

Ms. Sharp stated that when her husband returned home, he
called M. Couch, and that after M. Couch told him"you're to be
at work tonight, or you're fired," her husband reported for work
that evening. Ms. Sharp stated that she has a ruptured disk, and
that her condition worsened, and that she visited her famly
doctor Elnmer Ratliff, on October 31, 1988, and he advised her to
stay in bed, and that she would require further tests and x-rays
(Tr. 92).

Ms. Sharp stated that her husband called M. Couch on
Novermber 1, 1988, and informed himthat he needed to be off work
that day, but that M. Couch would not Iet himoff and "Arnold
hung the phone up" and called M. Jim Meese who infornmed himthat
he could take the day off if he had a doctor's statenent
docunmenting Ms. Sharp's condition. Ms. Sharp stated that her
husband obt ai ned the doctor's statenment and took it to the mne
of fice that day, but that M. Couch continued to call M. Sharp
and told himthat if he didn't come to work he would be fired
(Tr. 93). Ms. Sharp stated that she was aggravated because M.
Meese told her husband he coul d take of f work, and M. Couch
threatened to fire him She confirmed that her husband received a
letter from M. Meese concerning his need to be off work, and
that M. Sharp obtained a warrant agai nst M. Couch because she
was upset, and to keep himfromcalling her hone about her
husband.

M's. Sharp confirmed that she typed the brief filed by her
husband in his first discrimnation case, and she believed that
she was resented because of this and her husband was being
harassed and punished (Tr. 95). Ms. Sharp stated that she
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phoned the mne office on February 15, 1989, and left a message
for her husband to come honme because she was sick, but that he
never received the nessage (Tr. 96). She believed that her
husband was bei ng harassed because M. Couch threatened to fire
him (Tr. 98).

Ms. Sharp confirned that her husband mi ssed 69 days of work
in 1 year, which "couldn't have been hel ped," and she believed
that he was not being treated equally because "he's not the only
one who m ssed work" (Tr. 98-99). Ms. Sharp confirned that her
husband told her that M. J. R Deaton nissed 33 days of work in
the past 5 nonths, and that M. Richard Sexton fell off a horse
and nissed 6 nonths of work with a broken foot (Tr. 100). She
al so confirmed that sone of the 69 days of nissed work by her
husband was due to the fact that he broke his foot, and that the
2-weeks of missed work which is at issue in this case resulted
fromthe fact "that he was off with me" (Tr. 101). Ms. Sharp
al so believed that another enployee, Danny Napier, nissed work
when his wi fe had an operation (Tr. 101).

In response to further questions, Ms. Sharp stated that
when M. Couch spoke with her husband over the tel ephone he nade
the statement that the doctor's excuse "didn't mean shit,"” and
that she listened in on the conversation on another occasi on when
M. Couch stated that "he didn't care if she lived or died" (Tr.
104). She confirmed that on this occasion, M. Sharp and M.
Couch were arguing with each other and that she started to cry
(Tr. 104).

Ms. Sharp stated that M. Meese gave her husband perm ssion
to be off work for 2 weeks, and that M. Meese did not state that
this was contingent on M. Sharp bringing in doctor's slips (Tr.
106). Ms. Sharp believed that the tel ephone calls to her hone
were made because the respondent resented her for witing her
husband's brief in a prior case, and that M. Couch's calls were
made to harass her because they were always nmade when her husband
| eft home to pick up their children (Tr. 107). Ms. Sharp al so
believed that M. Meese gave her husband permi ssion to stay homne
fromwork to take care of her as |ong as her husband supplied a
doctor's excuse attesting to her condition (Tr. 108-109).

Respondent's Testimony and Evi dence

Janmes Meese testified that he is enployed by the respondent
inits Lexington, Kentucky office, and that he is in charge of
adm nistration. He stated that he was at the m ne site on Mnday,
Oct ober 24, 1988, and on his way back to Lexington he encountered
M. Sharp at a gas station in Isom Kentucky. M. Sharp spoke to
hi m and requested to be off on Friday, October 28, and M. Meese
told M. Sharp to take it up with his foreman Harl an Couch.
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M. Meese stated that he subsequently received a tel ephone call
from M. Sharp on Wednesday, October 26, 1988, and M. Sharp
informed himthat M. M C. Couch had denied his request to be
off on Friday. M. Meese stated that it was his understandi ng
that M. Sharp wanted the day off to attend a school event wth
hi s daughter, and at that time, M. Sharp had n ssed
approxi mately 56 days of work.

M. Meese stated that M. Sharp called himagain on Friday,
Oct ober 28, and again informed himthat M. Couch would not give
himthe day off. M. Sharp further informed M. Meese that he had
a doctor's appointnent that evening and did not know whether he
woul d be able to report to work. M. Meese again infornmed M.
Sharp to take it up with his supervisor, and M. Meese called M.
Couch to advise himof M. Sharp's calls. He also suggested to
M. Couch that he call M. Sharp to determ ne whether he was
going to report to work, and M. Meese confirned that M. Sharp
did in fact report to work (Tr. 114-117).

M. Meese stated that M. Sharp called the mne office on
Monday norni ng, October 31, 1988, and "reported off" for that
day, as well as Tuesday, Novenber 1, and that he stated that "he
needed to attend to his wife at hone. He was going to get some
sort of doctor's slip" (Tr. 118). M. Sharp did not report for
wor k on COctober 31.

M. Meese stated that M. Couch tel ephoned M. Sharp on
Tuesday norning, Novermber 1, to check on his | eave status. M.
Sharp called M. Meese that sane day and advi sed himthat he was
taking his wife to the doctor and was not going to come to work
(Tr. 118). M. Meese stated that M. Sharp again tel ephoned him
on two nore occasions on Tuesday and advised himthat his wife
was confined to bed rest and that he would try to find soneone to
sit with her, but that he was not coming to work. M. Meese
called M. Sharp back and advised himto obtain a doctor's excuse
for his absences (Tr. 119).

M. Meese stated that he and M. Couch jointly decided to
excuse M. Sharp's absence of Cctober 31, and M. Meese advised
M. Sharp that he could be off that day, as well as Novenber 1st
(Tr. 120).

M. Meese stated that on Wednesday, Novenber 2, 1988, M.
Sharp brought a doctor's excuse to the m ne office, and the
excuse indicated that his wife would need bedrest for at |east a
week (Tr. 120). At that tinme, M. Sharp inforned the office
secretary, Goria Stacy, that he would not be at work that
evening and he "reported off." M. Meese tel ephoned Ms. Sharp's
doctor on the norning of Novenber 2, to ascertain whether the
doctor believed that Ms. Sharp needed around the cl ock
attention. M. Meese stated that the doctor said nothing about
Ms. Sharp's condition, and with respect to whether she needed
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daily attention, stated to M. Meese "That's sonething you'll
have to work out with your enployee. | cannot tell you one way or
the other, if she needs it or not" (Tr. 122).

M. Meese stated that he was present when M. Couch
t el ephoned M. Sharp on Novenber 2, and advised himto have
sonmeone stay with his wife so he could conme to work. M. Couch
al so advised M. Sharp that the doctor's excuse was for his wife
and that he was expected to do his job and to be at work. M.
Meese stated that he never heard M. Couch state that he didn't
care whether Ms. Sharp lived or died, and did not hear himuse
any curse words (Tr. 123).

M. Meese stated that after M. Couch called M. Sharp, M.
Sharp called his office, and they exchanged several calls that
same day. M. Sharp advised himthat he was swearing out a
crimnal conplaint against M. Couch for harassnent, and stated
that he had the right to stay home with his wife. M. Mese
stated that he remi nded M. Sharp that he had taken tine to find
someone to stay with his wife and needed to pursue this search
(Tr. 124).

M. Meese confirnmed that he was again present when M. Couch
tel ephoned M. Sharp on Novenber 3, 1988. He expl ai ned that M.
Sharp had called the nmne office that norning and advised Ms.
Stacy that he had filed an MSHA conpl ai nt and woul d not report to
work. M. Sharp advised M. Couch that he filed the conpl ai nt
because he was being harassed. M. Couch and M. Meese advi sed
M. Sharp that "we have a rock truck sitting, we have a job open,
we feel that you have had plenty of tinme to find someone to sit
with your wife, and we just rem nded himof those facts" (Tr.
126).

M. Meese stated that during M. Sharp's initial absences
from October 31 to Novenmber 3, 1988, his truck was parked, but he
was not replaced because managenent did not know exactly when he
woul d be returning to work (Tr. 127). M. Meese confirnmed that he
wote M. Sharp a letter on Novenber 8, 1988, after M. Sharp
called the mne office on Novenber 7, and advised that he would
have to be off another week because he had taken his wife to the
doctor again, and she would be confined to bed for a week.

M. Meese stated that he had spoken to M. Sharp about
taking a | eave of absence, and asked M. Sharp to provide him
with a firmdate for his return to work. After M. Sharp failed
to respond, M. Meese decided to send himthe letter concerning a
| eave of absence (Tr. 128, exhibit R-3).

M. Meese confirmed that he received a |l etter dated November
10, 1988, from M. Sharp on Novenber 14, and on Novenber 15, M.
Sharp called himat his office and informed himthat he woul d be
returning to work that evening, but that his
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wi fe woul d need to return to the doctor on November 28, that she
may need an operation, and that he may have a need to be off in
the future, but was unclear and did not know for certain (Tr.
129, exhibit R-4).

M. Meese stated that he wote M. Sharp a letter on
Novenmber 15, 1988, and inforned himthat his absences disrupted
the schedul i ng of equiprment, that he failed to give nanagenent a
timely response with respect to his absences, and that he was
bei ng reassi gned to another position "until he could get this
situation worked out" (exhibit R-5, Tr. 130).

M. Meese stated that no action has been taken agai nst M.
Sharp because of any safety conplaints on his part, or because of
his filing of discrimnation conplaints against the conpany (Tr.
131).

M. Meese stated that he was aware of one enpl oyee who was
of f work for 2 days when his w fe gave birth, but he could not
recall the enployee's name. M. Meese confirned that he knew J.
R. Deaton, as a mne enployee, but in the absence of his
attendance records, he had no know edge as to whether he had any
absences fromwork. M. Meese had no i ndependent recollection of
any absences by enpl oyees Jack Johnson and Ri chard Sexton, but
confirmed that he woul d be aware of any |eave problens if they
were off for any extended periods of time (Tr. 132-133).

M. Meese stated that enpl oyees with excessive absenteei sm
are notified of their absences by certified mail, as was M.
Sharp, and that simlar letters have been sent to other
enpl oyees. M. Meese stated that his Novenber 15, letter to M.
Sharp was part of his effort to deal with his work attendance
(Tr. 134).

M. Meese expl ai ned the respondent's "two hour show up pay"
procedure, but stated that he was not clear as to the exact
policy, and was not aware of the particular circunstances
concerning M. Sharp and this policy. M. Meese stated that as a
general rule, an enployee who reports for work when major
machi nery is down and there is no work for himto do is sent home
with 2 hours of pay. The question of how each enployee is treated
with respect to this policy depends on the nature of his job and
is discretionary with the enpl oyee's foreman (Tr. 135-136).

M. Meese confirmed that when M. Sharp cane to work on
November 15, he was assigned to a | aborer's position and operated
a steamjenny fromtime to time (Tr. 137). He denied that he took
any action against M. Sharp because his wife wote a brief in
connection with his prior discrimnation conplaint. He al so
deni ed ever telling M. Sharp, or instructing anyone else to tel
him that he was on a | eave of absence for an indefinite period
of tinme. He al so denied having any conversations with Ms. Sharp
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about M. Sharp's | eave, except for one tel ephone call in which
he left a message for M. Sharp to call him back. He denied
saying anything to Ms. Sharp indicating that M. Sharp could
have any time off (Tr. 138).

During his cross-exam nation of M. Meese, M. Sharp stated
that mine enployee Richard Sexton missed 6 nonths of work with a
broken foot and crushed | eg which he sustai ned when he got drunk
and fell off a horse (Tr. 141). M. Sharp al so indicated that
m ne enmpl oyee J. R Deaton missed 33 days of work in the last 5
nont hs, and that Jack Johnson m ssed 2-1/2 weeks in February,
1989, because he was sick (Tr. 143).

When asked why he did not produce these two individuals for
testinmony in this case, M. Sharp replied that "both of themis
m xed up in Labor cases, and they say they don't want to get them
m xed up in that." M. Sharp conceded that he never attenpted to
subpoena these individuals (Tr. 144).

M. Sharp al so questioned M. Meese about enpl oyees Bony
Banks and Ricky Stacy, mssing work to be with their wives in an
enmergency, and M. Meese stated that he had no know edge of these
matters (Tr. 145, 150). He al so deni ed any personal know edge of
the circunstances concerning M. Sexton, M. Deaton, and M.
Johnson wi t hout reviewi ng their enploynment records (Tr. 152).

M. Meese denied that m ne managenment required M. Sharp to
st eam cl ean coal equi pment knowi ng he woul d becone ill in order
to punish him (Tr. 148). He al so denied ever telling M. Sharp
that he woul d steam cl ean equi pnent as | ong as he worked for the
respondent, and that he would continue to harass him (Tr. 153).

In response to further questions, M. Mese stated that the
respondent's | eave policy was reduced to witing in letter form
and that it was a restatenment of prior unwitten policy which

requi red enployees to call in and bring in doctor's excuses
(Exhibit C2; Tr. 154). He confirmed that under this policy an
enpl oyee woul d state the tinme period he will need to be excused

fromwork so that the respondent can work out a schedule to cover
his work and position, and that any | eave of absence granted by
the respondent would be w thout pay. He also confirmed that the
respondent was willing to work this out with M. Sharp (Tr.
154-155) .

M. Meese stated that M. Sharp nmissed 41 days of work
during January and February, 1988, when he broke his foot in a
hone acci dent, and that he had scattered absences during the
remai nder of the year, for a total of 69 absences for 1988 (Tr.
160). M. Meese stated that absences resulting fromjob rel ated
injuries for which an enpl oyee recei ves worknen's conpensati on
are excused absences and are treated differently from non-work



~1540
injury rel ated absences under the respondent’'s |eave policy (Tr.
163).

M. Meese stated that the respondent has no witten fornal
| eave discipline policy, but that enpl oyees do receive warnings
and are notified of their absentee record by certified mail. They
are also informed when they need to discuss their |eave record
with their supervisors or when there is a need for inprovenent in
their work attendance (Tr. 163-164).

M. Meese summarized the respondent’'s position in this
matter as follows (Tr. 159-160; 164-165):

Q So what you're telling me, M. Meese, is that,
beginning with the onset of M. Sharp's illness with
his wife, that your position for the conmpany in this
case is that, absent any specific information from him
as to specifically when he wanted to be off, how | ong
he wanted to be off, and all that business, you took
the position that the conpany could no |onger afford to
be without himas a rock truck driver, and that's why
they gave that job to soneone else or let the truck set
or whatever, and then put himon as a | aborer?

A. That's correct.

Q | guess what this boils down to is M. Sharp wants
to be home to take care of his wife, who is ill and
needs and operation, and the conpany says, "I'msorry,
we can't accommopdate you because we need you at work."
Is that what it boils down to?

A. Basically, yes, sir.

Q And when you tell himthat we can't accommdate you,
M. Sharp, I'msorry, you have to get sonebody to | ook
after your wife, M. Sharp comes back and says the
reason they're doing that to ne, Judge, is they're
trying to take it out on ne, because ny wife wote the
brief in the first case that | prevail ed agai nst thenf?
Is that what you thing this case is all about, or am
bei ng oversinplistic about it?

A. No, | believe M. Sharp has it in his nmind that his
famly comes first, and he's related that to ne severa
ti mes over the tel ephone, and | view work as nore, as
equal, or nore inportant. You have to go to work. You

have to provide for your famly. |I've related that to
hi m several tinmes, and whenever he cannot get a favor
abl e decision in one area, he will keep going to

everywhere he can to try to get it. And | feel in this
i nstance that he felt that because we weren't giving
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him a favorable response to his request, he issued a
warrant for harassment, and he filed an MSHA conpl aint.
At that point, we had no--didn't quite know what to
know.

M. Meese denied M. Sharp's assertions that he resents M.
Sharp's famly, or that he "set up" and fired M. Sharp and
cancel ed his insurance coverage in order to punish his wife (Tr.
166) .

Marcus "M C." Couch, Jr., respondent's surface m ne
supervisor, stated that M. Sharp tel ephoned himduring the
latter part of October, 1988, and informed himthat he woul d not
be at work on Friday, COctober 28, 1988, because of some athletic
or cheerl eadi ng event concerning his daughter. M. Couch stated
that M. Sharp said nothing about his wife during this
conversation, and that after he informed M. Sharp that he was
needed on the job, he did report for work that day (Tr. 168).

M. Couch stated that during the week of October 31, 1988,
he returned several calls that M. Sharp had made to himat the
m ne office. During the first call, M. Couch stated that he
asked M. Sharp to try and find sonmeone to stay with his wife and
that he was needed at work. M. Sharp advised himthat he would
try to find soneone to stay with his wife (Tr. 170).

M. Couch stated that he had a second short tel ephone
conversation with M. Sharp on Tuesday, November 1, 1988, and
that he explained to M. Sharp that he was needed at work (Tr.
170).

M. Couch stated that he had a third tel ephone conversation
with M. Sharp after M. Sharp swore out a warrant against him
accusing himof harassing his wife, and as a result of this
action by M. Sharp, M. Couch stated that he had no further
t el ephone contact with M. Sharp, and that he "stayed away from
himfromthere out" (Tr. 170).

M. Couch vehenently denied that he ever told M. Sharp that
he "didn't care weather his wife lived or died.” He al so denied
ever telling M. Sharp that he "didn't give a shit about any
doctor's excuses that he brought in" (Tr. 171). He al so denied
any tel ephone conversations with Ms. Sharp concerning M.
Sharp's coming to work during the week of October 31, 1988 (Tr.
171). M. Couch further denied that he ever threatened to fire
M. Sharp for not coming to work (Tr. 172).

M. Couch expl ai ned the circunmstances under which M.
Sharp's working hours were changed when he returned to work on

Novenber 15, 1988. He stated that all |aborers are required to
report to work at 5:00 p.m, an hour prior to the equi pnent
operators who report at 6:00 p.m, in order to fuel and prepare

the equi pnment for the second shift operation. He confirnmed that
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the I aborers work until 3:00 a.m, and that the equi pnent
operators work until 4:00 a.m (Tr. 172).

Wth regard to M. Sharp's operating the steamjenny or
steam cl eaner in the winter time, M. Couch stated that all 90
enpl oyees under his supervision have operated the steamjenny at
one tinme or another, regardless of the weather. He denied that he
has ever taken any action agai nst M. Sharp because of any
conplaints that he may have filed with MSHA, conpl aints about
safety, or because of any discrimnation conplaints which he has
filed. He also denied taking any action against M. Sharp because
his wife was involved in the typing of his brief in an earlier
di scrim nation case (Tr. 173-174).

On cross-exam nation, M. Couch confirned that the
respondent purchased a new steamjenny in April, 1989, and now
has three of these nmachines (Tr. 174). He also confirned that he
informed M. Sharp that he would performthe duties of a | aborer
i ncl udi ng steam cl eani ng, fueling equi prent, and cl eani ng up, and
that he changed his working hours after he was relieved of his
rock truck duties and assigned as a |aborer (Tr. 177-178).

M. Couch stated that he recently notified enployee J. R
Deaton that he was mi ssing too much work and that he would
receive a witten notice to this effect (Tr. 179). He confirnmed
that enpl oyee Jack Johnson was hospitalized, and that enpl oyee
Bony Banks has had a written notice served on himfor severa
weeks for mssing too much work (Tr. 180).

M. Couch confirmed that enpl oyee M ke Canpbel |l was
transferred fromthe reclamati on day shift to the production
second shift to drive the truck that M. Sharp was previously
assigned to (Tr. 185-186). Wth regard to M. Sharp's "show up"
time, M. Couch stated that as a | aborer, M. Sharp woul d be
required to work cleaning off a piece of machinery, and if the
equi pnent did not operate, he could be sent honme. He could al so
be assigned to cleaning up coal on his night shift, and M. Couch
did not recall ever requiring M. Sharp to work for 2 hours, and
t hen sending himhone (Tr. 192).

Fi ndi ngs and Concl usi ons

In order to establish a prina facie case of discrimnation
under section 105(c) of the Mne Act, a conplaining niner bears
the burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Conpany, 2
FMSHRC 2768 (1980), rev'd on other grounds sub nom Consolidation
Coal Conpany v. Marshall, 663 F.2d 1211 (3d Cir. 1981); Secretary
on behalf of Robinette v. United Castle Coal Conpany, 3 FMSHRC
803 (1981); Secretary on behal f of Jenkins v.
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Hecl a- Day M nes Corporation, 6 FMSHRC 1842 (1984); Secretary on
behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510-2511
(Novenber 1981), rev'd on other grounds sub nom Donovan v.
Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983). The operator
may rebut the prima facie case by showi ng either that no
protected activity occurred or that the adverse action was in no
way notivated by protected activity. If an operator cannot rebut
the prima facie case in this manner it nmay neverthel ess
affirmatively defend by proving that (1) it was also notivated by
the mner's unprotected activities alone. The operator bears the
burden of proof with regard to the affirmative defense. Haro v.
Magma Copper Conpany, 4 FMSHRC 1935 (1982). The ultimate burden
of persuasi on does not shift fromthe conplai nant. Robinette,
supra. See also Boich v. FMSHRC, 719 F.2d 194 (6th Cir. 1983),
and Donovan v. Stafford Construction Conpany, No. 83-1566 D.C.
Cir. (April 20, 1984) (specifically-approving the Comi ssion's
Pasul a- Robi nette test). See also NLRB v. Transportation
Management Corporation, __ US. _ , 76 L.ed.2d 667 (1983),
where the Supreme Court approved the NLRB's virtually identica
anal ysis for discrimnation cases arising under the Nationa
Labor Rel ations Act.

Di rect evidence of actual discrimnatory notive is rare.
Short of such evidence, illegal notive may be established if the
facts support a reasonable inference of discrimnatory intent.
Secretary on behal f of Chacon v. Phel ps Dodge corp., 3 FMSHRC
2508, 2510-11 (November 1981), rev'd on other grounds sub nom
Donovan v. Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983);
Sanmons v. M ne Services Co., 6 FMSHRC 1391, 1398-99 (June 1984).
As the Eight Circuit analogously stated with regard to
di scrim nati on cases arising under the National Labor Rel ations
Act in NLRB v. Melrose Processing Co., 351 F.2d 693, 698 (8th
Cir. 1965):

It would indeed be the unusual case in which the |ink
bet ween the discharge and the [protected] activity
could be supplied exclusively by direct evidence.
Intent is subjective and in nmany cases the

di scrim nation can be proven only by the use of
circunstantial evidence. Furthernore, in analyzing the
evi dence, circunstantial or direct, the [NLRB] is free
to draw any reasonabl e inferences.

Circunstantial indicia of discrimnatory intent by a mne
operat or against a conplaining mner include the follow ng:
know edge by the operator of the miner's protected activities;
hostility towards the m ner because of his protected activity;
coincidence in tine between the protected activity and the
adverse action conplained of; and di sparate treatment of the
conpl ai ning m ner by the operator
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In Bradley v. Belva Coal Conpany, 4 FMSHRC 982, 993 (June 1982),
t he Conmm ssion stated as fol |l ows:

As we enphasized in Pasula, and recently re-enphasized
i n Chacon, the operator must prove that it woul d have
di sci plined the m ner anyway for the unprotected
activity alone. Ordinarily, an operator can attenpt to
denonstrate this by show ng, for exanple, past

di scipline consistent with that neted to the all eged
di scrimnatee, the miner's unsatisfactory past work
record, prior warnings to the mner, or personnel rules
or practices forbidding the conduct in question. Qur
function is not to pass on the wi sdom or fairness of
such asserted business justifications, but rather only
to determ ne whether they are credible and, if so,

whet her they woul d have notivated the particul ar
operat or as cl ai ned.

The evidence in this case establishes that on or about
Monday, October 24, 1988, at a chance neeting with M. Meese, M.
Sharp made a verbal request of M. Meese to be off work on Friday
eveni ng, Cctober 28, 1988. M. Meese informed M. Sharp to
contact his supervisor to discuss the matter, and that he (Meese)
could not give himthe day off. Subsequently, on Wednesday,
Cctober 26, 1988, M. Sharp tel ephoned M. Meese at his office in
Lexi ngton and i nforned himthat M. Couch would not give himthe
day off, and M. Sharp again requested M. Meese to allow himto
be off on Friday evening. M. Meese informed M. Sharp that it
was not his decision to nake, and M. Meese believed that M.
Sharp wanted the evening off to attend a school event with his
daughter. M. Sharp tel ephoned M. Meese again on Friday, October
28, 1988, and again informed M. Meese that M. Couch woul d not
give himthe evening off. M. Sharp also informed M. Mese at
this time that he had a doctor's appointnent for Friday evening,
and did not know whet her he would be able to report for work. M.
Meese again informed M. Sharp to take the matter up with his
foreman, and M. Sharp did in fact show up for work that evening.

M. Meese's credible testinony reflects that M. Sharp

tel ephoned the m ne office on Monday norning, COctober 31, 1988,
and "reported off" for that day, as well as Tuesday, Novenber 1,
1988, in order to stay home with his wife who was ill. M. Sharp
confirmed that he tel ephoned M. Meese on Novenber 1, 1988, and
advi sed himof his need to be off work for "a few days" to stay
honme with his wife, and that M. Meese inforned himthat he could
be off as long as he had a doctor's statenment attesting to his
wi fe condition. Mne policy, as reflected by a nmenorandum i ssued
on Cctober 27, 1988, by mine superintendent M C. Couch (exhibit
C-2), required all enployees to informthe mne office when they
know they will be off work, and to produce a witten excuse when
they miss work to go to a doctor. M. Sharp produced a statenent
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froma doctor dated October 31, 1988, which attests to the fact
that he brought his wife to the doctor that day. The doctor also
indicated in his statement that M. Sharp's wife "needs to be on
bed rest for one week." M. Sharp could not produce a doctor's
statenment for his absence of Novenmber 1, 1988, claimng that he
gave the original excuse to M. M C. Couch's secretary, and that
he had | ost the copy of the excuse. In any event, M. Meese
confirmed that he and M. M C. Couch jointly decided to excuse
M. Sharp's absence of October 31, 1988, and that M. Meese
excused his absence of Novenber 1, 1988.

The evidence further establishes that on Wednesday, Novenber
2, 1988, M. Sharp went to the nmne with a copy of the doctor's
excuse of Cctober 31, 1988, for his wife, which indicated that
she was in need of bed rest for at |east a week. At that tine,
M. Sharp advised M. M C. Couch's secretary that he woul d not
be at work that evening, and M. Sharp "reported off" and did not
work. M. Meese confirmed that he tel ephoned Ms. Sharp's doctor
that same norning to inquire about her condition and to determ ne
whet her she required daily attention. M. Meese testified that
t he doctor advised himthat he could not state whether or not
Ms. Sharp required daily attention, and that this was a matter
for M. Meese "to work out with your enployee."”

A copy of M. Sharp's attendance record (exhibit C5),
reflects that he was absent from work from Novenmber 3, 1988,
t hrough Novenber 13, 1988, and M. Sharp confirmed that he did
not report for work for 2 weeks, from Novenber 1, through
Novenber 14, 1988, when he was honme with his wife, and that he
next reported for work on Novenber 15, 1988. M. Sharp produced a
copy of a doctor's statenment dated Novenber 7, 1988, which
reflects that his wife had an appoi ntnent with a neurosurgeon for
"a possible ruptured disk," and that she was confined to bed rest
until she could see that doctor. He al so produced a copy of a
doctor's statement which states that his wife visited a doctor's
clinic and that she was brought in by M. Sharp. The statenent is
dated in Novenber, but the day of the visit is not clear, and it
appears to be "11/14."

M. Meese testified that after he | earned that M. Sharp had
called the mine office on Novenber 7, 1988, to advise that he
woul d be off work for another week because he had again taken his
wife to the doctor and that she would be confined to bed for a
week, he sent M. Sharp a letter on Novenber 8, 1988 (exhibit
C-3(a). Inthe letter, M. Mese informed M. Sharp that his
absences fromwork on November 3, 5, and 7, 1988, were considered
by m ne management as unexcused. M. Meese further informed M.
Sharp in the letter that management had a need for soneone to
performhis rock truck driver's duties, and that if he could not
return to work within a reasonable tinme, managenent woul d be
forced to hire a permanent replacenent to fill that job, and that



~1546

M. Sharp should consider taking a | eave of absence for the tine
that he needed to be off work. M. Meese confirmed that he had
previously spoken to M. Sharp about taking a | eave of absence
and requested himto provide a firmdate for his return to work.
However, when M. Sharp could not provide himwth the requested
i nformati on, M. Meese confirmed that he decided to send the
letter in question.

M. Meese confirmed that he received a response to his
letter from M. Sharp on November 14, 1988 (exhibit R-4). In that
letter, M. Sharp states that after another doctor's appointment
on an unspeci fied Monday, he "will know whether or not a
tenporary | eave of absence is in order,” and that he conplied
with conpany policy by calling the mne office to report off work
on the dates mentioned in M. Meese's letter, and that he al so
suppl i ed managenent with doctor's excuses for the days in
gquestion. M. Sharp alluded to another letter which he clained
had been drafted by his attorney, and which he had rewitten and

mailed to M. Meese, explaining his need to be off work. | have
reviewed that purported letter, and it is an unsigned "rough
draft™ in sonme unknown individual's handwiting. | find no

credi bl e evidence that M. Sharp sent M. Meese any letter other
than the one dated Novenber 10, 1988, with his signature. This is
the sane letter received by M. Meese on Novenber 14, 1988.
Further, | find no credible support for M. Sharp's assertion
that M. Meese in fact granted hima | eave of absence (Tr. 56).
The letter clearly states that M. Sharp shoul d consider a | eave
of absence, and M. Sharp confirmed that this was the case (Tr.
57). 1 also find no credible evidence to support any concl usion
that M. Sharp ever made a decision to request a |eave of
absence, or to otherwise informM. Meese of his desire to do so.

M. Meese's credible testinmony reflects that M. Sharp
tel ephoned M. Meese at his office on Novenber 15, 1988, and
informed himthat he would return to work that evening, but that
his wife would need to return to the doctor again, that she may
need an operation, and that M. Sharp may have a need to be off
wor k again at sone further uncertain tinme. M. Sharp did in fact
return to work on Novenber 15, 1988, and he confirmed that he did
not take any | eave of absence, and did nothing about M. Meese's
suggestion that he request a | eave of absence.

Upon M. Sharp's return to work on Novenber 15, 1988, he was
reassi gned fromhis rock truck driver's position to a |aborer's
position at the same rate of pay, and his work hours were changed
from6:00 ppm to 4:00 aam to 5:00 ppm to 3:00 a.m M. Meese
confirmed that he sent M. Sharp a letter on Novenber 15, 1988,
inform ng himof his reassignment, and the letter states as
follows (exhibit R5):
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This is to confirm our conversation in which we discussed your
assignment to a | aborer position effective i mediately.

This past year you have mi ssed a total of 69 work days.
Most recently, you have been off due to a medical
problemin your famly. Although we pressed you for a
firmdate of return so that we could put you on a | eave
of absence and plan for our production needs, you
refused to give us a firmdate. Therefore, we are
conpell ed to put someone who is nore dependable in your
former position. Your absences over the past year have
been very disruptive to our ability to schedul e your
truck in an orderly manner, thereby contributing to

i nefficiencies.

In the next 90 days, we expect to see an inprovenent in
your attendance. If inprovenent is not forthconi ng, we
wi Il have no alternative but to take disciplinary
action.

M. Sharp continued to work for the respondent until he was
term nated on February 28, 1989.

M. Sharp's Conpl ai nt

The basis of M. Sharp's discrimnation conplaint in this
case is his assertion that mne superintendent Marcus "M C. "
Couch harassed him by maki ng tel ephone calls to his home during
t he period Novenber 1-3, 1988. M. Sharp confirmed that his wife
listened in on the calls through a cordl ess tel ephone in her
bedroom and that she was upset by the calls. M. Sharp confirnmed
that the tel ephone calls pronpted the filing of his conplaint
with MSHA on Novenber 3, 1988, and al so pronpted himto swear out
a crimnal warrant against M. Couch for harassnent. The record
reflects that this conplaint was dism ssed by a | ocal Kentucky
state court judge on March 7, 1989.

M. Sharp alleges that M. Couch's notive in calling him at
hone was to harass himfor having filed a prior discrimnation
conpl ai nt agai nst the respondent in which he prevailed, and to
puni sh his wi fe because she drafted sonme of his briefs which he
filed in connection with prior discrimnation conplaints which he
had fil ed agai nst the respondent. He also alleges that other
enpl oyees had m ssed work for illnesses or to stay hone with a
sick wife, but were not accorded the treatment that he received
fromthe respondent because he missed work to stay with his wife.

In the course of the hearing in this case, M. Sharp alluded
to several additional alleged acts of discrimnation by the
respondent which are not the subject of his present conplaint. He
clainmed that the respondent discharged himout of retribution
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for his prior discrimnation conplaints and to punish himfor
staying home with his wife. M. Sharp has filed a conpl ai nt
concerning this discharge, and it is nmy understanding that it is
still pending. Under the circumstances, | will make no findings
or concl usions concerning M. Sharp's discharge.

Wth regard to M. Sharp's allegations of disparate
treatnment in connection with his absences fromwork, he clainmed
that other enployees m ssed work because of illnesses to
t henmsel ves or their spouses, but were not subjected to any
discrimnatory treatnent by the respondent. Although I find no
connection between this allegation and the all eged tel ephone
harassment of M. Sharp by M. Couch, | do note in passing that
M. Sharp failed to call any of the enployees in question to
testify in this case, and he did not produce any credible facts
or evidence to support such a claim Further, in view of M.
Sharp's pending discrimnation claimresulting fromhis
di scharge, and his assertion during the course of the hearing
that he was term nated after m ssing work with a strep throat
(Tr. 55), | believe that any further findings and concl usions on
this issue is best left to the judge who will adjudicate that claim

M. Sharp clainmed that his reassignment as a | aborer after

his return to work on Novenber 15, 1988, and his work assignnents
in connection with that job (steam cl eani ng equi pnent), were nade
to punish and harass himfor filing the Novenber 3, 1988,
conpl aint which is the subject of this case, and because he
m ssed work to stay home with his ill wife (Tr. 34). Wth regard
to this conplaint, the record reflects that M. Sharp filed a
conpl aint with MSHA on February 2, 1989, Conplaint Docket No.
PI KE CD-89-07 (exhibit R-6). MSHA apparently investigated the
conpl aint and found no violation of section 105(c) of the Act.
Respondent's counsel confirmed that MSHA di sm ssed the matter,
and M. Sharp confirned that he took no further appeal to the
Commi ssion with respect to MSHA s deci sion. Under the

circunstances, | conclude and find that this conplaint is noot,
and since it is outside the scope of the instant conplaint filed
by M. Sharp, | decline to nmake any findings or conclusions with

respect to M. Sharp's allegations.

M. Sharp al so raised an issue concerning the respondent's
wor k "show up" policy, and clained that he was treated
differently from ot her enpl oyees because he was required to work
on Novenber 16, 19, and 23, 1988, before being sent honme pursuant
to this policy. | find that M. Sharp's allegations in this
regard are outside the scope of the conplaint and issues which
are the subject of the instant proceeding, and | declined to nmake
any findings or conclusions regarding M. Sharp's allegations. My
findings and conclusions in this case will be limted to M.
Sharp's conpl aint concerning the alleged harassing tel ephone
calls by M. Couch
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Wth regard to the tel ephone calls in question, | take initial
note of the fact that the record in this case clearly reflects
that the issue concerning M. Sharp's absences fromwork is
unrelated to any illness on the part of M. Sharp. H s absences
fromwork were the result of his desire to stay honme to be with
his sick wife, and M. Sharp obviously made a judgment that his
first priority was to be with his wife rather than to report for
wor k when the respondent expected himto be there. Although |
synpat hize with M. Sharp's predicanment, particularly in Iight of
his wife's illness, | nust balance his concern for his wfe and
the legitimte business interest of the respondent in attenpting
to maintain the continuity of its day-to-day m ning operation.

The record in this case establishes that some of the calls
were initiated by M. Couch, and some were "call backs" by M.
Couch in response to prior calls initiated by M. Sharp. There is
no evidence that the calls were nade during other than nornmal
busi ness hours, or that they were nade at unusual hours of the
day or evening. Although M. Sharp indicated that some of the
calls were taken by his wife while he was away fromthe house
pi cking up his children fromschool, | find no credible evidence
that M. Couch deliberately tinmed his calls so that he could
harass M. Sharp's wife. Although Ms. Sharp believed that this
was the case, and stated that all of the calls made by M. Couch
were at a tinme when her husband was not at honme, M. Sharp
testified that he received the calls made on Novenmber 1-3, 1988,
by M. Couch during which they discussed his absences from work.

Wth regard to the frequency of the calls prior to the
filing of the conplaint on Novenber 3, 1988, M. Couch testified
that he returned several calls that M. Sharp had placed to him
at the mne office during the week of COctober 31, 1988, during
whi ch he discussed with M. Sharp his need to be at work and to
find someone to stay with wife. M. Couch confirmed anot her
t el ephone conversation with M. Sharp on Novenber 1, 1988, when
he again di scussed the need for M. Sharp to cone to work. M.
Couch confirmed a subsequent tel ephone conversation with M.
Sharp after he swore out the warrant agai nst himon Novenber 3,
1988, and as a result of the warrant, M. Couch confirmed that he
had no further telephone contact with M. Sharp.

Wth regard to the alleged harassing nature of the calls,
M. Sharp clainmed that M. Couch's alleged threats to fire him
for not reporting to work, and M. Couch's alleged statenents
that "doctor's statements don't nean shit" and that "he could
care | ess whether his wife lived or died," were upsetting to his
wi fe and were intended to punish his wife for assisting himwth
his prior conplaints. The evidence establishes that these
statenents attributed to M. Couch were not nade directly to Ms.
Sharp. She was listening in on another tel ephone, and she
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testified that M. Couch made the statenents, and that she began
to cry after M. Sharp and M. Couch began arguing. M. Couch
vehenent|ly deni ed making the statements, denied that he ever
spoke to Ms. Sharp and told her that he would fire M. Sharp for
not coming to work, but he confirmed that he returned sonme calls
made by Ms. Sharp after M. Sharp was term nated. M. Meese
testified that he was present when M. Couch spoke with M. Sharp
over the tel ephone fromhis office concerning his failure to cone
to work, and that he never heard M. Couch nake the statements in
guesti on.

Havi ng viewed M. Sharp's deneanor during the course of the
hearing in this case, it is nore than obvious to ne that he has a
nmost extrenme personal dislike for M. Couch. Al though M. Couch's
deneanor reflects a rather outward cal mand di spati onate nature,
given the fact that M. Sharp obtained a warrant and took himto
court for allegedly harassing his wife, and has on several
occasi ons caused M. Couch to be called to answer for his alleged
di scrimnatory actions against M. Sharp, | would venture a guess
that M. Couch is not particularly fond of M. Sharp. However,
the issue here is not whether M. Couch or M. Sharp |ike each
other. The issue is whether or not one can conclude fromthe
credi ble evidence in this case that the tel ephone calls nade to
M. Sharp's honme by M. Couch establish harassment, and if so,
whet her the harassnment was notivated by M. Couch's desire to
puni sh M. Sharp or to otherw se discrimnate against himfor
engaging in any safety activity protected by the Act.

Havi ng viewed M. Couch and M. Meese during the course of
the hearing, | find themto be credible witnesses. | find it very
difficult to believe that the tel ephone calls in guestion were
made by M. Couch to punish or otherwi se harass M. Sharp's wfe
for sinply preparing some of his briefs in prior discrimnnation
cases. | find no credible evidentiary support for any such
conclusion. | also find it difficult to believe that M. Couch
did not care whether M. Sharp's wife lived or died. M. Couch
sinmply did not inpress me as being that type of an individual.
Even if M. Couch did nmake the statenents attributed to him Ms.
Sharp woul d not have heard them had she not been l[istening in on
the conversation. Further, given M. Couch's obvious frustrations
in attenpting to determ ne when M. Sharp would return to work,
the argunentative and hostile nood which prevailed during the
conversation, and M. Sharp's provocative nature and propensity
for making indiscrimnate accusations agai nst M. Couch, |
believe that if the statements attributed to M. Couch were in
fact made, they were made in the anger of the nonent, and that
M. Sharp nmore than likely provoked M. Couch, and he reacted in
kind. M. Couch testified that M. Sharp had cursed hi mon
several occasions during tel ephone conversations (Tr. 170).
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After careful review of all of the testinmony and evidence in this

case, | conclude and find that the tel ephone calls and
conversations initiated by M. Couch, as well as M. Sharp

during which the subject of M. Sharp's absences from work
because of his wife's illness were discussed, do not constitute
harassment by M. Couch because of any protected activity on the
part of M. Sharp. M. Sharp's absences from work because of his
wife's illness is not protected activity under the Act. | find no
credi bl e evidence to support any conclusion that the respondent
acted unreasonably in its attenpts to deternm ne when M. Sharp
woul d be able to return to his normal work schedule at the mine

I conclude and find that the respondent had a | egitimte,
reasonabl e, and pl ausi ble concern for M. Sharp's absences, and
the need to insure that he either return to work, or at |east
gi ve the respondent sone assurance as to when he would be able to
return to his normal schedul ed work. M. Sharp did neither. As a
result of his failure to respond, and his sporadic day-to-day
attendance record, M. Sharp placed the respondent in a position
of not knowi ng from day-to-day if or when he would show up for
wor k, when he would return to work on a regul ar basis, or whether
he woul d request a | eave of absence to stay honme with his wfe.

I conclude and find that m ne nmanagenment's actions in
dealing with M. Sharp, including the tel ephone calls by M.
Couch, were pronpted by a legitimate and rational effort to
deternmine if and when M. Sharp would return to his normal work
schedul e at the mine. Gven M. Sharp's overall attendance
record, and his rather erratic and unpredictable practice of
reporting on and off work during |ate Cctober, and early
November, 1988, when he wife was ill, | cannot conclude that the
t el ephone calls nade by M. Couch to M. Sharp's home, or the
conversations M. Sharp had with M. Meese, were anything nore
than a reasonable effort by mne managenent to resolve a work
attendance problemw th one of its enployees. | further concl ude
and find that M. Sharp has failed to present any credible
evi dence to support his claimthat managenment's actions were
notivated by its desire to harass or punish himfor any safety
related activities protected by the Act.

ORDER

In view of the foregoing findings and concl usi ons, and on
the basis of a preponderance of all of the credible testinony and
evi dence adduced in this case, | conclude and find that M. Sharp
has failed to establish that the respondent has discrimn nated
agai nst himor has otherw se harassed himor retaliated against
hi m because of the exercise of any protected rights on his part.
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Accordingly, M. Sharp's conplaint IS DI SM SSED, and his clains
for relief ARE DEN ED.

George A. Koutras
Adm ni strative Law Judge



